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DISTINCTION BETWEEN POLICE POWER 
AND ACT OF GOD PREVENTING PER- 
FORMANCE OF A CONTRACT. 


In 86 Central Law Journal, 349 and 423, 
there were discussed late English cases re- 
garding excuses for non-performance of 
contracts, where the facts rendering per- 
formance impossible concerned deliveries 
in contracts of sale, impossibility of per- 
formance being brought about by conditions 
arising out of the world war now raging. 


Generally, it may be said, that the rul- 
ings discussed held performance excused, 
because the conditions considered brought 
about a cessation of the subject-matter of 
contract and the contracting parties were 
held impliedly to have assumed or pre- 
sumed that this subject-matter would con- 
tinue to exist and a distinction, in the lat- 
ter of these discussions, was drawn from 
the nature of the contract, one for future 
deliveries of goods. This was held to be 
controlled by the ancient principle decided 
in 1747 in Paradine vy. Jane, Aleyn, 27. 
This principle-is that, where a party by his 
own contract creates a duty or charge upon 
himself, he is bound to make it good, if he 
may, notwithstanding any accident by in- 
evitable necessity, because he might have 
provided against’ it by his contract. 

Therefore, what is called by us an act 
of God, as say a house in course of erec- 
tion is struck by lightning and consumed 
by fire, or is destroyed by a tornado or 
swept away by unanticipated flood, would 
not under the doctrine in Paradine v. Jane 
excuse non-performance. It may be said, 
that the distinction above spoken of is very 
interestingly discussed in the English case 
referred to in 86 Cent. L. J. supra at page 
423. 

But is it the same thing, when a contract, 


sequent statute or by authority of law, is 
under a state’s police power? This is the 
question considered in a recent case lately 
decided by Connecticut Supreme Court of 
Errors. Hartford v. Connecticut Fair 
Ass’n, 103 Atl. 838. 

In this case plaintiffs claimed damages 
for breach of contract, whereby they were 
to promote and manage a baby show, to be 
held at a city park on a future day. This 
contract showed that plaintiffs were to sup- 
ply prizes and certain advertising matter 
and to do other things for the successful 
launching and holding of the show. De- 
fendant was to furnish a room for the show 
and pay plaintiffs $600. 

Defendant claimed that it became unlaw- 
ful to carry out its contract because after- 
wards there raged in the city where the 
show was to be held a disease known as 
infantile paralysis, it becoming epidemic in 
said city and throughout the state. There- 
by it was averred that the danger of hold- 
ing the show would make it unlawful and 
contrary to public policy, and defendant 
notified plaintiffs that for this reason the 
contract was repudiated and declared can- 
celled. Demurrer to this answer was over- 
ruled and this ruling Connecticut Supreme 
Court of Errors affirmed. 

It was said: “The court will not require 
the performance or award damages for a 
breach of a contract in which the public 
have so great an interest as the preserva- 
tion of health, if the health is in fact en- 
dangered, no more than it would require 
one to be performed, the tendency of which 
was immoral, or which interfered with the 
right of everyone to earn a livelihood by a 
lawful occupation.” 

In U. S. Supreme Court it has been said 
that: “If a party by his contract charges 
himself with an obligation possible to be 
performed, he must make it good, unless 
his performance is rendered impossible by 
the act of God, the law, or the other party. 
Difficulties, even if unforeseen, and how- 
ever great, will not excuse him. If parties 





performance of which is prevented by sub- 


L have made no provision for a dispensation, 
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the rule of law gives none—nor, in such 
circumstances, can equity  interpose.” 
United States v. Gleason, 175 U. S. 588. 


Here it is seen that act of God and the 
law is put-upon the same basis as excusing 
non-performance. This was said arguendo 
and there was cited for the statement, Der- 
mott v. Jones, 2 Wall 1; Cutter v. Powell, 
2 Smith’s L. C. 1, 7 Am. Ed. We doubt 
very much its analytical accuracy, because 
act of God might be like, or of the same 
nature as, other physical unforeseen inter- 
ruption or obstacle. 


But looking at the opinion in the Der- 
mott case we perceive that the language is 
precisely reproduced in the Gleason case 
and for it is cited Paradine yv. Jane supra; 
Beall v. ‘Thompson, 3 Bos. & Puller 420; 
Beall v. Johnson, 19 Wend. 500; 3 Comyns 
Dig. 93. We do not find that the Paradine 
case puts “act of God” in the same classi- 
fication with “law.” ‘The case of Beall v. 
Johnson, supra, shows that the Paradine- 
Jane case, as expounded in Beall v. Thomp- 
son supra, contained neither of these things 
as an excuse for non-performance. This 
rule, as above expounded was that: “If a 
party enter into an absolute contract with- 
out any qualification or exception and re- 
ceives from the party with whom he con- 
tracts the consideration of Such engage- 
ment, he must abide by the contract and 
either do the act or pay damages, his lia- 
bility arising from his own direct and posi- 
tive undertaking.” 

But, the exception can be found in ex- 
cuse showing that performance is forbid- 
den by law, in the fact that it is unlawful 
to tender performance, for as tender could 
not be made im limine as to an unlawful 
contract at the time it is entered into, so 
it cannot lawfully be contemplated that fu- 
ture performance shall be made, if tender of 
performance can accomplish nothing. 

This is not like a promise to perform, if 
the subject-matter of contract becomes non- 
existent. If the promise is made to per- 


form though performance may become un-: 





lawful, this contemplates possible illegality 
as consideration for a contract, a consid- 
eration which the law oculd not recognize 
as having any binding effect. It would be 
lawful to guaranty performance or ,dam- 
age for non-performance, if by act of God 
performance rendered impossible. 
There would be no violation of public pol- 
icy in this undertaking. Hlustration of this 
might be seen in denouncing an insurance 
contract as providing for recovery for death 
of an insured if murdered by the bene- 
ficiary and making it mature if insured 
were killed by a stroke of lightning. 


were 


Prevention by law, of course, includes by 
constitution or statute and even by ordi- 
nance where the subject-matter of contract 
falls within the jurisdiction of a munici- 
pality. Even, also, it may be conceded, 
that it would embrace any regulation by a 
special tribunal competent to prescribe in 
this regard, as for example, a Public Serv- 
Such regulation made 
within the power. of such a Commission has 
the force of statute. Collier on Public Serv- 
ice Companies, 1918, § 124. 


ice Commission. 


Sut does it include acts which may be 
prevented by the police power of a state? 
It was held in Washington State that pre- 
venting performance by injunctive process 
of a court might not be deemed prevention 
by law, because to obtain injunction may 
be merely invoking by another an arrest 
of performance in furthering ones’ own pur- 
poses, and dependent not at all on advanc- 
ing public policy. Brown v. Ehlinger, 90 
Wash. 585, 156 Pac. 544. 


If, however, interposition is made in be- 
half of public policy as such pure and sim- 
ple, performance then would be opposed to 
general good, as though it were forbidden di- 
rectly by statute. It is in conditions as pres- 
ently existing which relate back as if present 
at the time a contract is entered into. ‘Thus 
take the instant case and it would have been 
unlawful to contract for the baby show in 
question, if an epidemic of infantile pa- 
ralysis then existed, and so if during the 
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time for performance this epidemic broke 
out. Happening later this condition relates 
back to the inception of the contract. At 
the beginning the condition was of potential 
force, which became an absolute force be- 
fore performance was to take place. 








NOTES OF IMPORTANT DECISIONS. 





NATURALIZATION — CANCELLATION OF 
CERTIFICATE OF" CITIZENSHIP.—In United 
States v. Wursterbarth, 243 Fed. 908, decided 
by District Court for the District of New Jer- 
sey, it was heid, that evidence in 1917 of state- 
ments by one in this country wholly unex- 
plained, that he desired German success in the 
present war, is sufficient to warrant cancella- 
tion of his certificate of citizenship obtained 
in this country in 1882, through proceedings 
in naturalization. ; 

The evidence submitted showed that re- 
spondent became angry ‘when solicited to con- 
tribute money to the Red Cross, saying he 
would do nothing to injure the country in which 


he had been brought up and educated, and on. 
another occasion when being solicited to sub- 





scribe to the Red Cross, he said he would do | 


nothing to help defeat Germany and did not 
wish America to win the war, because he had 
relatives in Germany and, again, he would 
do nothing to help American soldiers in camps 
and cantonments, and he only came to this 
country on a vacaticn or visit. 


It was argued for respondent, that as a gen- 
eral rule presumptions do not “run backwards,” 
but the Court said: “If the natural and prob- 
able inference to be drawn from a proven fact 
is the existence of another fact, it makes no 
difference whether the latter fact be before or 
after, in point of time, the fact from which the 
inference is to be drawn. The decisive point 
is whether the inference is a natural and prob- 
able one. That principle is recognized by all 
the authorities and is supported by every con- 
sideration of reason,” citing Luna vy. United 
States, 231 U. S. 727; Ellis v. State, 138 Wis. 
513, 20 L. R. A. (N. S.) 444, 181 Am. St. Rep. 
1022. 

The court went on to say: “Allegiance to a 
country is necessarily, I think, in a class by 
itself, and to argue that, because it would not 
be permissible to infer one’s previous state of 
mind on one subject from subsequent acts and 


| 


| 





deeds, it is also not permissible to, do so in 
respect to one’s state of mind regarding al- 
legiance to a country, would lead to illogical 
results. While, undoubtedly, it would not be 
permissible to infer that a man did not love 
his wife when he married her, from mere state- 
ments made 25 years after, which showed that 
he did not then love her, it by no means fol- 
lows that it is not natural and proper to infer 
in cases such as this, from a subsequently ex- 
pressed allegiance to the country of his birth, 
that one did not renounce allegiance to that 
country when he was naturalized.” 


The judge might further have said, but did 
not, that if one sincerely was attached to his 
old allegiance, or his state of mind had since 
changed so as to become so attached, a pre- 
sumption rises against him in not renouncing 
allegiance to’ this country instead of continu- 
ing to claim privileges obtained originally, or 
continued to be claimed, by fraud in mind and 
heart. His whole mind and heart was asserted 
to be involved at the start and a ground in 
revocation of his citizenship could be-urged, 
that now he had forfeited the privileges which 
no longer should be enjoyed. As against the 
latter ground no lapse of time could be urged 
in his behalf. The way the court treated this 
matter, there was fraud «b initio; the way it 
might be treated is for fraud in presenti. 


LIMITATION OF ACTIONS—CANCELLA- 
TION OF PATENT.—In Exploration Co., Ltd., 
v. United States, 38 Sup. Ct. 571, it is held that, 
where patents to public lands were obtained 
through fraud and the fraud concealed for 


| more than six years, a federal statute providing 


that in suits for fraud which has been concealed 
within six years after issuance of patent, was 
subject to the long-established equitable rule, 
that in suits for fraud which has been concealed, 
limitations do not begin to run until its dis- 
covery by a party defrauded. There was dis- 
sent by two justices, McKenna and Van 
Devanter without opinion, Justice McReynolds 
taking no part in the decision. 


The statute on its face suggests a general, if 
not a universal rule. But Justice Day, speaking 
for the majority, referred to Bailey v. Glover, 
21 Wall. 342, in which Justice Miller, in con- 
sidering a federal limitation of actions statute 
containing no provision with respect to accrual 
of causes of action until discovery of fraud, held 
that such equitable rule applied. 

It was said-that: “Bailey v. Glover has never . 
been overruled, nor modified in this court and 
has been approved and followed,” citing a long 
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array of cases. Then he goes on to distinguish 
cases which were claimed to overrule Bailey 
v. Glover. 

The opinion concludes by saying: “When 
Congress passed the act in question, the rule 
of Bailey v. Glover was the established doctrine 
of this court. It was presumably enacted with 
the ruling of that case in mind.” 

The special reason for incorporating this 
equitable principle seems conclusive, but we 
greatly doubt that the principle is one to be 
generally applied. It is so easy for a statute 
to make an exception that, if it does not, there 
ought to be the view, that general application 
of a statutory rule should be enforced where 
no exception is expressly stated. 





ADOPTION—JURISDICTION OF COURT OF 
EQUITY TO CANCEL RECORD OF ADOP- 
TION.—In McClure v. Williams, 78 So. 853, 
there was a bill to restore an adopted child to 
his natural parents and cancel record in the 
probate court showing his adoption. The order 
of the lower court dismissing such bill is af- 
firmed by the Supreme Court of Alabama, but 
solely because the view of the lower court upon 
the facts was approved. 


The bill in this case was filed by the natural 
parents- who had given their consent to the 
adoption order made by the probate court and 
by the bill there was sought a restoration of a 
child to the parental custody, the .former pro- 
ceedings to be held for naught. 


It was said: “In every case involving such 
issues the court, having due regard for that 
parental love which covers a multitude of short- 
comings, is clothed with a sound discretion to 
grant or refuse relief as the best interests of 
the infant may demand. As has appeared, 
appellees have adopted the child in this case 
by a formal proceeding in the probate court. 
Nevertheless, the court of equity, its jurisdic- 
tior having been properly invoked, exercises a 
free discretion in disposing of the child for its 
own benefit and welfare. In this case the adop- 
tion proceeding, though not concluding the 
judgment to be rendered, is not without weighty 
consideration in that connection, for upon the 
evidence the court is thoroughly well satisfied 
that it was had with the consent and at the 
reguest of the parents of the child. Not only 
so, but upon the whole case, details of which 
need not here be stated, the court is of the opin- 
ion, that the best interests of the child require 
-that the decree under consideration by which 
appellant’s bill was dismissed, should be af- 
firmed.” 





The manner in which this case was disposed 
of made it unnecessary for the court to go 
into questions regarding the conclusiveness in 
favor of the child of rights it acquired in prop- 
erty of an adopter. Before that could be taken 
away the child ought to be represented in a 
competent way. Adopting parents ought to be 
held to the status created in favor of a child, 
even though there be some modification regard- 
ing the right of custody. At the same time, the 
general jurisdiction exercised in chancery, espe- 
cially as to infants, the favorites of a court of 
equity, should not be permitted to cause any 
loss to such infants. In this case it was held, 
in effect, that natural rights were qualified un- 
der the circumstances. But suppose the adopt- 
ing parents had interposed no objection to the 
setting aside of the adoption proceedings in 
the probate court? 








LIABILITY OF TELEPHONE COM- 
PANY FOR INJURY TO PATRON 
BY EXCESSIVE CURRENT ON 
WIRES. 

Introductory——When a telephone com- 
pany installs and maintains its instruments 
in the building ef a patron, and connects 
it with its lines for his use, it is under the 
duty to exercise the care of a prudent man 
in like circumstances.* 


This duty extends to guarding against 
injury resulting from its wires becoming 
charged with dangerous currents of elec- 
tricity from sources not within the control 
of the telephone company.” , 


The voltage of electricity used by a tele- 
phone company, not being in itself danger- 
ous, the company is required to exercise 
only reasonable care in its use. So, the 
duty it owes to a customer using one of its 
instruments at a pay station is the same as 
that due to their customers from other per- 


(1) Southern Tel. & Tel. Co. v. Evans, 54 
Tex. Civ. App. 63, 116 S. W. 418; Cohen v. 
Home Telephone Co., Ky., 1918, 200 S. W. 344; 
Southern Bell Tel. Co. v. Ellis, Ga. App., 1914, 
87 S. E. 766. 

(2) Delahunt v. United Tel. & Tel. Co., 215 
Pa. St. 241, 64 Atl. 515. 
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sons inviting the public upon their prem- 
ises for the transaction of business.® 

A Missouri case holds that it is the tele- 
phone company’s duty to use the highest 
practicable degree of care in making and 
keeping safe its telephone apparatus.* 

Lightning Striking Wires—li a tele- 
phone company, in the exercise of ordinary 
care, has reasonable grounds to apprehend 
that lightning will be conducted over its 
wires to and into the house of a patron, 
and there do injury to persons or prop- 
erty, and there are known devices for ar- 
resting or dividing the lightning so as to 
prevent injury therefrom to the house or 
the persons therein, then it is its duty to 
exercise due care in selecting, placing and 
maintaining, in connection with its wires 
and instruments, such known and approved 
appliances as are reasonably necessary to 
guard against accidents that might fairly 
be expected to occur from such source.® 


The law, in this respect, has been stated 
as follows: A company whose wires enter 
a building is bound to anticipate that un- 
less devices are installed to prevent it, 
lightning may fellow its wires into the 
building, resulting in personal injury. If 
lightning is conducted into the building 
through the negligence of the com- 
pany, it will be liable. While the lightning 
may be considered an act of God, carrying 
it into the building may be an act of the 
company.°® 

It is a well recognized rule, that where 
the negligence of a responsible person con- 
curs with an act of God in producing an 
injury, such negligent person will be held 
liable for the consequences as if his negli- 


(3) Brucker v. Gainesboro ‘Tel. Co., 125 Ky. 
o, 32 3.. c c. A. GE R. 

(4) Warren v. Missouri & Kan. Tel. Co., Mo. 
App., 1917, 196 S. W. 1030. 

(5) Southern Tel. & Tel. Co. vy. Evans, 54 
Tex. Civ. App. 63, 116 S. W. 418; Southwestern 
Tel. & Tel. Co. v. Abeles, 94 Ark., 254, 126 S. 
W. 724; Texas Tel. & Tel. Co. v. Scott, Tex. Civ. 
App., 1910, 127 S. W. 587; Warren v. Missouri & 
Kan. Tel. Co., Mo. App., 1917, 196 S. W. 1030. 
*(6) Warren y. Missouri & Kan. Tel. Co., Mo. 
App., 1917, 196 S. W. 1030. 





gence alone caused the injury. The rule, 
as applied to telephone companies, rests up- 
on the idea that it is the duty of the com- 
pany to anticipate such an act of God and 
to use reasonable care to guard against and 
prevent such act from producing injury.” 

Wires Attached to Tree.—The plaintiff 
in a personal injury action was struck by 
lightning while using one of defendant’s 
telephones, and there was evidence tending 
to show that the telephone wires were fast- 
ened to a tree, which stood about six feet 
from the house in which the telephone was 
located, by means of an insulator; that the 
lightning struck the top of the tree and was 
conducted to the wires and over them into 
the house; the danger from this source is 
greater when ,the wires are attached to a 
tree than to a pole; that lightning will more 
likely strike a higher than a lower object; 
that according to telephonic practice it was 
regarded as dangerous to attach the wires 
to a tree. It was held that there was no 
evidence of negligence on the part of de- 
tendant, and judgment for plaintiff was re- 
versed and the cause remanded.* 








Wires Crossed With Electric Wires —li 
the wires of a telephone company are so 
constructed and maintained that they are 
apt to sag and come in contact with the 
high current wires of an electric company, 
whereby the current may be transmitted to 
its wires, the telephone company owes to 
its subscribers the highest degree of care 


t to prevent injury to the person or property 


of its subscribers, and if it fails to use such 
care and injury proximately results there- 
from, the company is liable.° 


There is no difference between the meas- 
ure of care required of a telephone com- 


(7) Cohen v. Home Telephone Co., Ky., 1918, 
200 S. W. 344. 

(8) Rural Home Tel. Co. v. Arnold, Ky., 
1909, 119 S. W. 811. 

(9) Pioneer Tel. & Tel. Co. v. Tulsa V. B. & 
T. Co., Okla., 1916, 159 Pac. 477; Cumberland 
Tel. & Tel. Co. v. Cosnahan, 105 Miss., 615, 62 
So. 824; Delahunt v. U. T. & T. Co., 215 Pa. 241, 
64 Atl. 515, 114 Am. St. Rep. 958; Citizens’ Tel. 
Co. v. Thomas, 45 Tex. Civ. App. 20, 99 S. W. 
879. 
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pany in such circumstances, and that re- 
quired of an electric company in the man- 
agement and care of its wires.’® 

A telephone company is negligent where 
it knowingly maintains a wire suspended 
above a highly charged electric wire, with 
out insulation or guard, under such con- 
ditions that if the telephone wire should 
break or become loosened, an occurrence 
likely to happen, it could scarcely fail to 
rest on the electric wire, become charged 
with the current from that wire, and be- 
come a thing of menace and danger.” 


A court will take judicial notice that an 
electric light wire so placed that it some- 
times comes in contact with a telephone 
wire is dangerously near the same.** 


Unused Wires Left Attached to Build- 
ing.—Leaving wires attached to a build- 
ing, after the telephone to which they were 
connected has been disconnected therefrom 
and removed, in such a manner that they 
are likely to conduct atmospheric electricity 
into the building and result in injury either 
to person or property, is very generally held 
to constitute negligence on the part of the 
company.** ‘ 

The fact that such wires no longer form 
a part of the company’s system, does not 
relieve it of the duty to exercise due care 
for the safety of others.** 

Public necessity is justification for the 
use by a telephone company of the public 
ways. ‘The requirements or necessities of 
the business justify the use of wires ex- 
tending into buildings, although such wires 
constitute an added danger to the buildings 
and their occupants. In the maintenance 


of these wires the company is bound to the | 


exercise of reasonable care. What is in- 


(10) Paducah L. & P. Co. v. Parkman, 156 
Ky. 197, 160 S. W. 931. 

(11) Cumberland Tel. & Tel. Co. v. Kranz, 
48 Ind. App. 67, 95 N. E. 371. 

(12) Central Union Tel. Co. v. Conneaut, 167 
Fed. 274. 

(13) Texas Tel. & Tel. Co. v. Scott, Tex. Civ. 
App., 1910, 127 S. W. 587. 

(14) Southern Bell Tel. Co. v. Ellis, Ga, App., 
194, 87 S. EB. 766. 





cluded within this requirement has already 
been considered. Take away the justifica- 
tion for the maintenance of these danger- 
ous agencies in connection with the prem- 
ises of subscribers and it is logical that 
their maintenance—it being known that 
they are dangerous—constitutes negligence 
as a matter of law. Consequently, if injury 
proximately results therefrom, the company 
is liable therefor, saving, of course, where 
contributory negligence operates as a de- 
fense. 

The obligations of a telephone company 
in this respect are very plainly stated in an 
Alabama case,”* as follows: “The only justi- 
fication for the wires being carried into a 
building and maintained there is the tele- 
phone service thus supplied by means of 
them. If they are put there not for that 
purpose but for the mere convenience of 
the telephone company and allowed to be 
in such condition as that persons and’ prop- 
erty in the building are liable to be injured 
by lightning gathered and brought into the 
building by them and there discharged, 
their mere presence is a wrong. So when 
they were originally carried into the build- 
1! 


~ 


g and equipped and maintained to supply 
the service to the owner, but at his instance 
the service has been discontinued and the 
instruments removed, and the company in- 
stead of then removing the wires, ‘merely 
cuts them loose from the instruments, twists 
their ends together and leaves them thus 
dangling in the building so that atmospheric 
electricity, striking them anywhere along 
their course on the outside will be induct- 
ed into the building and there discharged 
to the peril of persons and property, this is 
an unpalliated wrong on the part of the 
company. It is the creation’and mainten- 
ance of a dangerous situation without that 
warranting occasion for it which may exist 
when the wires are in use—without any oc- 
casion whatever in fact; and the company 
is liable in damages for whatever injuries 


(15) Southern Bell Tel. & Tel. Co. v. Me- 
Tyer, 137 Ala. 601, 34 So. 1020, 97 Am. St. 
Rep. 62. 
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' may result to persons and property right- 


fully on the premises.” 

If leaving wires attached to a building 
after the telephone instrument has been re- 
moved constitutes negligence, it is imma- 
terial that the company did everything pos- 
sible to obviate danger from such wires.*® 


At the termination of his contract for 
service, a subscriber’s telephone was re- 
moved from his house, at his request, by 
the company, which took out the instru- 
ment, but left the wires attached to the 
house. Nearly a year later, during a thun- 
der storm, lightning struck a tree which 
stood not far from the house, and to which 
the wire of the company was attached. The 
lightning passed along the wire into the 
house, tearing up the room in which the 
wires had been left and damaging the prop- 
erty. The subscriber knew that the wires 
were attached to the house, but did not re- 
quest the company to take them out, not 
knowing that it was dangerous for the 
wires to remain attached to the house after 
the instrument had been removed, this be- 
ing the first experience he had ever had 
with a telephone. He brought action to 
recover for the damage done, and at the 
close of his evidence the trial court directed 
a verdict for the company and dismissed 
the petition. On appeal judgment was re- 
versed, the court holding that the questions 
of negligence and contributory negligence 
were for the jury.” 


The plaintiff was a telephone subscriber 
of defendant, and the ground wire of his 
telephone, which was a three-foot rod of 
iron driven in the ground, proving inade- 
quate, the defendant, at his request and 
with his knowledge, connected another wire, 
which passed over a shed roof and into a 
pumphouse, where it was fastened to an 
iron pump. Later a sufficient rod was sub- 
stituted for the original one, thus leaving 


(16) Southern Bell Tel. & Tel. Co. v. Me- 
Tyer, 137 Ala. 601, 34 So. 1020, 97 Am. St. 
Rep. 62. 

(17) Evans v. Eastern Kentucky Tel. & Tel. 
Co., 30 Ky. L. Rep. 833, 99 S. W. 936 (1907). 





the phone with two ground wires. Some 
time thereafter the wire in the pumphouse 


‘became disconnected from the pump, 


through no act of defendant, and for two 
or three years the end hung in close prox- 
imity to the pump, and was used by plain- 
tiff to hang a key on. Thereafter the plain- 
tiff, or some one of his household, coiled 
the wire and hung it on a nail in the pump- 
house, upon which hung a looking-glass 
used by members of the family, with full. 
knowledge of the plaintiff. Meanwhile 
plaintiff had no knowledge or information 
that this wire had been disconnected from 
the telephone ground wire, or that it had 
not. In the midst of a violent electrical 
storm, plaintiff was standing before this 
glass combing his hair with a metallic comb. 
Suddenly there was a flash of lightning, 
apparently from the end of the wire, which 
came over the wire from a bolt of. light- 
ning which struck a telephone pole near- 
by, and which struck plaintiff in the face, 
inflicting severe injuries. It was held that 
the jury were justified in finding that plain- 
tiff was contributorily negligent.** 

In this case it was also held proper to 
instruct the jury that “It is matter of com- 
mon knowledge with all men that lightning 
is conducted along such wires as that which 
ran to the telephone and to the pumphouse.” 

In a case in which it appeared that the 
telephone company removed a telephone 
from a subscriber’s house and for its own 
convenience left the wires leading into the 
porch still connected with its general sys- 
tem of wires, and with the loose ends twist- 
ed together and hanging down six or eight 
inches from the plate ‘of the porch, and at 
the same time removed the lightning ar- 
rester and severed the ground wires, and 
therafter while the plaintiff, the former 
subscriber, was standing near the ends of 
the wires during an electrical storm, the 
wires were struck by lightning, which was 
conveyed into the porch by the wires, from 
the ends of which it passed to the plaintiff, 


(18) Owen v. Portage Tel. Co., 126 Wis. 412, 
105 N. W. 924. 
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who was injured thereby, the court affirmed 
judgment for plaintiff, holding that the 
company was negligent if the injury oc- 
curred by reason of the wires being left in 
the porch, and especially if it removed the 
lightning arrester and severed the ground 
connections.’® 


So, a telephone company was held to be 
negligent as a matter of law in an action 
to recover for injuries to the patron of a 
store, who was injured by atmospheric elec- 
tricity conducted into the store over wires 
which had been left attached to the build- 
ing, against the protest of the merchant, a 
former subscriber of the company, after 
the telephone was removed.”° 


It was further held in this case that the 
consent of the subscriber that the wires 
might be left attached to the building, was 
no defense, as a duty was owed by the 
company to the customers of the subscriber. 

The facts in an action of this kind may 
show contributory negligence on the part 
of the plaintiff that will defeat recovery. 
This is more likely to occur where the 
subscriber himself—generally the head of 
a household—is injured, because he is the 
one who is generally more familiar with 
the condition of affairs than anyone else. 
It is less likely to be successfully urged as 
a defense in an action brought -by another 
member of the family, or by a guest, owing 
to their lack of knowledge of the wires. 

Using Telephone During Storm as Con- 
tributory Negligence.—It is said that one 
is not guilty of contributory negligence in 
using a telephone in the usual manner mere- 
ly because an electrical storm is in progress 
some distance from the location of the tele- 
phone.** 

One who was injured by an electrical 
shock while attempting to use a public tele- 


(19) Starr v. Southern Bell Tel. & Tel. Co., 
156 N. C. 435, 72 S. E. 484. 
(20) Southern Bell Tel. 
Tyer, 137 Ala. 601, 34 So. 

Rep. 62. 

(21) Southwestern Tel. & Tel. Co. v. Abeles, 
94 Ark. 254, 1 N. C. C. A. 682 N.; Rural Home 
Tel. Co. v. Aronld, Ky., 1909, 119 S. W. 811. 


& Tel. Co. v. Me- 
1020, 97 Am. St. 





phone at a time when there was a violent 
thunderstorm, and the uncontradicted evi- 
dence was that the best known device in 
general use for protecting persons against 
injury by atmospheric or abnormal elec- 
tricity had been placed on the telephone in 
question, was denied recovery therefor.** 


One has the right to assume that the com- 
pany has taken all reasonable precautions 
to safeguard its patrons, and if he is in- 
jured by reason of the company’s failure 
to do so, he is not contributorily negligent, 
unless he had notice or knowledge of such 
breach of duty. 


Where one, properly using a telephone, 
receives a severe shock, the doctrine of res 
ipsa loquitur applies, although the shock 
was or might have been caused by an elec- 
tric storm. This is true because the occur- 
rence is so contrary to what generally hap- 
pens as to show that something is wrong 
with the instrumentalities of the company, 
which being solely in the care of the com- 
pany, make applicable the rule an- 
nounced.”* 


Sufficiency of Evidence that Current 
Caused Injury.—In Missouri the rule has 
been stated that a telephone company has 
the burden of proving that the presence of 
excessive electricity causing a telephone 
user injury was not due to its negligence; 
the. theory that res ipsa loquitur is only a 
rule of evidence supplying plaintiff with 
proof of negligence by mere proof of cir- 
cumstances of the injury, and that the bur- 
den of proof remains with the plaintiff, not 
being the law in this jurisdiction.™* 


The plaintiff, in an action to recover 
against a telephone company for personal 
injuries, testified that about 9 o’clock on 
January 6, 1909, she went to her telephone, 
turned the crank, lifted the receiver to her 


(22) Rocap v. Bell Tel. Co., 230 Pa. St. 597, 
ix. ¢c G& A. G6. 

(23) Warren v. Misouri & Kan. Tel. Co., Mo. 
App., 1917, 196 S. W. 1030. 

(24) Warren v. Missouri & Kan. Tel. 
Mo. App., 1917, 196 S. W. 1030. 
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ear, as she always had done, and as she did 
so she received a stunning blow, her hands 
flew up and stiffened out, she had severe 
darting pains and queer feelings all over 
her ; she got dazed and had a faint recollec- 
tion of trying to get help; that the next 
thing she knew she was in her sitting room 
and her family physician was there; she 
was told it was about noon; she felt very 
sick, was suffering very severe pain, could 
not move her left leg at all, nor her left arm, 
and the fourth finger on her right hand 
stood out straight; that her pains were all 
over her body, her head ached terribly, and 
she was put to bed and stayed there for 
at least 8 weeks, and was attended by her 
physician for 5 cr 6 weeks. Her phys- 
ician testified that in his opinion she was 
injured by an electric shock; that he did 
not discover any other cause for her con- 
dition. It was held that the court was not 
justified in directing a verdict for defend- 
ant, as the doctrine of res ipsa loquitur ap- 
plied to the facts, and a prima facie case 
was made against the telephone company.*® 


Where a patron’s telephone had been dis- 
connected from the exchange for some 
time, owing to the damaging effects of a 
storm, and on the occasion in question a 
sound resembling the noise made by a 
cricket came from the direction of the tele- 
phone, and he said: “I believe that is the 
phone; I wonder if it is in use,” and he 
then got up, walked over to the telephone 
and took hold of the transmitter with both 
hands, drawing it down, and as he did so 


_there was a flash of flame around the tele- 


phon, and he was almost instantly killed 
by an electric shock, it was held that the 
rule res ipsa loquitur applied, and that 
these facts constituted a prima facie case, in 
an action to recover for the death of the 
deceased.”* 


In an action against a telephone company 
to recover for the burning of a building, 


(25) Cain v. Southern Massachusetts Tel. 
Co., Mass., 1914, 107 N. E. 380. 

(26) Delahunt v. United Tel. & Tel. Co., 215 
Pa. St. 241, 64 Atl. 5165. 





there was evidence that the fire started in - 
the corner of the building where the tele- 
phone was located; that about two hours 
before the fire was discovered, a fire oc- 
curred in a cable box on a nearbly tele- 
phone pole, from which point the wires ran 
to the telephone in plaintiff’s building ; that 
defendant’s wires not far from the cable 
box crossed under the heavily charged 
wires of the city’s electric light system, and 
so near (one inch) to them that they might 
come in contact with them, and had on 
several occasions given trouble because of 
such contact; that the city wires were as 
high on the poles as they could be placed; 
that the city had notified the telephone com- 
pany that the latter’s wires had been placed 
too near the light wires, and requested it 
to lower them, but no attention was paid 
to the request, though made several times; 
that defendant failed, when it installed 
plaintiff’s telephone, to put in a fuse block, 
an appliance in common use, which was in- 
tended to and did prevent the flow of elec- 
tricity unduly heavy, and the consequent 
damage therefrom; that on the night of 
the fire there was trouble with the tele- 
phone, of which defendant had notice. 
There was also evidence tending to show 
that the president and general manager of 
defendant believed that the telephone was 
the cause of the fire. There was no evi- 
dence indicating that it was reasonably 
probable that the fire originated in any oth- 
er manner. Held, that the evidence was 
sufficient to support a verdict in plaintiff’s 
favor.** 


In an action to recover for injuries 
caused by a shock received from a tele- 
phone instrument, evidence that a short 
time prior to the accident to plaintiff the 
witness, in using another telephone in the 
city, received a severe shock, is not admis- 
sible.** 

C. P. Berry. 

St. Louis, Mo. 


(27) Staunton Mutual Tel. Co. v. Buchanan, 
108 Va. 810, 62 S. E. 928. 
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WILLS—CREATION OF TRUST. 





BLUNT et al. v. TAYLOR et al. 





Supreme Judicial Court of Massachusetts. 
Essex. May 28, 1918. 





119 N. E. 954. 





A will, whereby testator gave the residue of 
his estate to his executors and trustees “in 
whose honesty and discretion I have reposed 
special trust and confidence, for certain pur- 
poses which I have made known to them, and I 
hereby authorize and empower my said execu- 
tors to make such distribution and division of 
my estate as I have indicated to them, and as 
they shall deem proper for the fulfillment of my 
wishes so well known to them, relying entirely 
upon their judgment in the premises,” created 
a trust. 





CARROLL, J.: By the ninth clause of his 
will, Thomas J. Taylor disposed of the residue 
of his estate in these words: 

“All the remainder of my estate, both real 
and personal, of which I may die seized and 
possessed and to which I may be in any way 
entitled at the time of my decease, I give, be- 
queath and devise to my executors and trustees, 
in whose honesty and discretion I have reposed 
especial trust and confidence, for certain pur- 
poses which I have made known to them and I 
hereby authorize and empower my said execu- 
tors to make such distribution and division of 
my estate as I have indicated to them, and as 
they shall deem proper for the fulfillment of 
my wishes so well known to them, relying en- 
tirely upon their judgment in the premises.” 

The executors contend that no trust was cre- 
ated by this clause, that there was an absolute 
gift of the residue to them. Inthe probate 
court it was held that the executors received 
the property upon a trust which was too indefi- 
nite to be carried into effect, and that a trust 
resulted for the heirs at law and next of kin 
of the testator; from this decree the executors 
appealed. 

If the words expressing trust and confidence 
in the honesty and discretion of the trustees 
and executors, and reliance “upon their judg- 
ment in the premises,’ were omitted from the 
residuary clause, it probably would be undis- 
puted that the testator did not intend an abso- 
lute gift to the trustees and executors, but to 
create a trust of the residue of his estate to be 
disposed of, they being authorized and em- 
powered “to make such distribution and di- 
vision.” 

The words expressing trust and confidence 
in the executors and trustees did not show 
that the executors were to take the property 
absolutely as their own. These words are 





merely expressions of confidence that the trus- 
tees will carry out the trust and distribute the 
property and divide the estate according to the 
wishes of the testator—already “made known 
to them”—according to their best judgment. 
The gift was not to the petitioners by name, 
but was a gift to them as trustees and execu- 
tors of the testator’s will; and he clearly mani- 
fested his intention to give the estate to them 
for certain purposes, although they were to use 
their own best judgment in its distribution, and 
as they thought proper for the fulfillment of 
his wiShes. Davison v. Wyman, 214 Mass. 192, 
100 N. E. 1105; Minot v. Attorney General, 189 
Mass. 176, 75 N. E. 149, and cases cited; Nichols 
v. Allen, 130 Mass. 211, 39. Am. Rep. 445. 


In Lloyd v. Lloyd, 173 Mass. 97, 53 N. E. 148, 
there was an outright gift of the estate, and 
the words of recommendation, confidence and 
desire were not intended by the testator to cut 
down this absolute and unrestricted character 
of the gift. See Durant v. Smith, 159 Mass. 229, 
34 N. E. 190; Aldrich v. Aldrich, 172 Mass. 101, 
51 N. E. 449; Pitts v. Milton, 192 Mass. 88, 77 
N. E. 1028, 116 Am. St. Rep. 223; Poor v. Brad- 
bury, 196 Mass. 207, 81 N. E. 882. 


Although a trust was created by the will of 
the deceased, it was not a charitable trust; and 
not being sufficiently definite, it cannot be exe- 
cuted. The judge of probate, therefore, was 
right in deciding that the petitioners received 
the property mentioned in the ninth clause un- 
der a resulting trust for Matthew H. Taylor, 
Martin Taylor and Louisa J. Foster, “the heirs 
at law and next of kin of said testator and 
the petitioners should make distribution there- 
of among said persons or their legal representa- 
tives in the same proportions in which they 
would have been entitled to intestate property 
of the testator.” Olliffe v. Wells, 130 Mass. 221; 
Wilcox v. Attorney General, 207 Mass. 198, 93 
N. E. 559, Ann. Cas. 1912A, 883; Davison v. 
Wyman, supra. 

Decree of the probate court affirmed. 

So ordered. 


Note.—Devise in Trust Depending on Precatory 
W ords.—Where property is devised in trust for a 
purpose too indefinite to be carried into effect the 
question arises, whether or not the trustee takes 
beneficially or if there is a resulting trust and 
property distributed as in cases of intestacy. ‘ 

In Ralston v. Telfair, 2 Dev. Eq. (17 N. C.) 
255, it is said that. “There is a distinction between 
an express trust for an indefinite purpose, and 
those cases where, from the indefinite nature of 
the purpose, the court concludes that a proper 
trust could not have been intended, though words 
may have been used, which had the objects been 
definite, would by construction import a trust. In 
the first description of cases the devisee does not 
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take beneficially; in the latter, he does.” In this 
case there was bequest of the residue of an estate 
“to be paid to the executors to dispose of as they 
may think fit,” and the executors were held to 
take beneficially ‘for themselves. 

And in Higginson v. Kerr, 30 Ont. Rep. 62, there 
was bequest of the residue to executors with them 
to make disposition as they deem best “and to 
make due inquiry into the financial and social 
standing of my relatives in Ireland,” and then “to 
make such grants and disposition of a portion of 
my estate and property as they in their judgment 
consider best to such relations.” It was held that 
the executors being given an absolute power of 
appointment under which they might appoint them- 
selves, they took beneficially for themselves. 


In a recent case decided by Missouri Supreme 
Court it was held, that a mere expression of 
confidence in a devisee that she will in her good 
judgment provide for her and testator’s children 
does not prevent her taking absolute title. Good- 
win v. Ross, 193 S. W. 573. It is said that intent 
is the prime consideration and mere precatory 
words will not be raised into the creation of a 
trust. 


In Lemp v. Lemp, 264 Mo. 545, 175 S. W. 618, 
there was a straight out devise to the widow of all 
of testator’s property and a specific declaration 
that no gift was made to his children or his grand- 
child because of his “having perfect confidence 
that my wife will without any request on my part, 
and none such is here made, do best for them.” 
It was said of the will: “There are no words in it 
tending to show an intent upon the part of the 
testator to create a trust in favor of his children 
and grandchild.” 


In Fickes’ Estate, 59 Pa. Super. Ct. 535, the will 
said: “I give, devise and bequeath all my prop- 
erty real, personal and mixed of which I may die 
seized and possessed to (A) her heirs and assigns 
forever, she knowing full well my wishes and I 
having confidence that she will carry them out.” 
Then he nominates A to be “executor of this my 
last will,” etc. The heirs claimed a distributive 
interest in the estate and the court said: “It is a 
well settled principle that where a testator makes 
a devise or bequest absolute in form but upon a 
private understanding with the devisee or legatee 
that he will apply the estate to objects named by 
the testator a trust arises which a court of equity 
will enforce and this whether the trust arises 
through the expressed promise of the devisee or 
legatee or his assent which may be implied from 
his silence,” citing Pensnylvania cases. 


Evidence was admitted to show that legatee 
knew the purpose of testatrix was that her broth- 
ers and the children of a brother should receive 
legacies and the legatee promised testatrix she 
would carry out her wishes. Decree in their 
favor was affirmed. This case like those from 
Missouri looked to intention as the cardinal rule 
of construction. But evidence was not introduced 
in the Missouri cases showing a definite under- 
standing between testator and legatee. 


But where a will says, “I leave in trust, an 
estate,” coupled with “to be distributed and dis- 
posed as he pleases,” intention was clear that a 
trust was intended to be created and not to grant 
an absolute ownership, and a legal title only is 
conveyed and not an absolute ownership. Fitz- 





simmons v. Harman, 108 Me. 456, 81 Atl. 667, 
37 L. R. A. (N. S.) 400. 

On the other hand it has been held that where 
testatrix devised her estate to her nephew “to 
have and to hold the same unto him and his as- 
signs forever” and the will added: “I make this 
disposition of my estate, as I heretofore expressed 
to my said nephew my desires concerning the dis- 
position and division of my estate and I have full 
confidence that he will respect my wishes and will 
carry them out as far as possible,” the added 
words did not impose any trust on the property. 

There is a very great abundance of cases on 
the questions above suggested, and the above cases 
without its being intended that they be exhaustive 
may be thought sufficiently useful to lead to in- 
vestigation by any reader of this note. 

c. 








ITEMS OF PROFESSIONAL 
INTEREST. 





PROGRAM OF THE 1918 MEETING OF THE 
AMERICAN BAR ASSOCIATION. 





The annual meeting of the American Bar 
Association will be held at Cleveland, Ohio, on 
Wednesday, Thursday and Friday, August 28, 
29, 30, 1918. 


The offices of the secretary and treasurer 
will be located in the Hotel Winton (south 
end of the mezzanine). The offices will be 
open for registration of members and delegates 
and for sale of dinner tickets, on Monday 
morning, August 26, at 10 o’clock. 


The business sessions of the Association 
will be held and the formal addresses before 
it will be delivered in the assembly hall, Hotel 
Winton. 


First Session: Wednesday, August 28, 10 
A. M. Address of welcome by Andrew Squire, 
of Ohio. Walter George Smith, of Pennsyl- 
vania, president of the Association, will de 
liver the president’s address. 


Second Session: Wednesday, August 28, 8 
P. M. Hon. John H. Clarke, Associate Justice 
of the Supreme Court of the United States, 
will deliver an address. 


A reception will be given to the members 
and guests of the Association and ladies ac- 
companying them, on Wednesday, August 28, 
at 9:30 P. M., in the assembly hall, Hotel Win- 
ton. 

Third Session: Thursday, August 29, 10 A. 


M. The reports of standing and special com- 
mittees will be persented and discussed. 


| 
| 
| 
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Fourth Session: Thursday, August 29, 8 P. 
M. Dr. T. Miyaoka, of Tokyo, Japan, will de- 
liver an address. ; 

Fifth Session: Friday, August 30, 10 A. M. 
Hampton L. Carson, of Pennsylvania, will de- 
liver an address, “Heralds of World Dem- 
ocracy—The English and American Revolu- 
tions.” Reports of committees not previously 
disposed of will be presented and discussed. 

Sixth Session: Friday, August 30, 2:30 P. 
M. Unfinished business. Election of officers. 

The annual dinner of the Association will be 
given in the Hotel Winton on Friday, August 
30, 7 P. M. 


Executive Committee and General Council. 


The executive committee of the Association 
will meet on Tuesday, August 27, 8 P. M., in 
room D, mezzanine, Hotel Winton. 

The general council of the Association will 
meet in room A, mezzanine, Hotel Statler. The 
first meeting of the council will be held on 
Wednesday, August 28, 9 A. M. 


Sections, Affiliated Bodies, Etc. 

The National Conference of Commissioners 
on Uniform State Laws will convene on Thurs- 
day, August 22, 11 A. M., in the U. S. District 
Court, east room, Federal Building. 

The sessions of the Conference will continue 
on Friday, Saturday, Monday and Tuesday, 
August 23, 24, 26, 27. 

The executive committee of the Conference 
will meet on Thursday, August 22, 10 A. M., 
in the U. S. District Court, west room, Federal 
Building. 


The American Institute of Criminal Law and 
Criminology will meet in the lattice room, 
Hotel Statler, on Monday, August 26. There 
will be three sessions of the Institute, 10 A. 
M., 2:30 P. M. and 8:30 P. M., respectively. 


The Sectior of Public Utility Law will hold 
three sessions: on Monday, August 26, 2 P. 
M., and on Tuesday, August 27, 10 A. M. and 
2 P.M. The sessions will be held in the as- 
sembly hall, Hotel Statler. ~ 


The Special Conference of Representatives 
of Bar Associations will meet on Tuesday, Au- 
gust 27. There will be three sessions of the 
Conference, 10 A. M., 2 P. M. and 8 P. M., 
respectively. The sessions will be held in the 
assembly hall, Hotel Winton. 

It is the purpose of the committee in charge 
of the program for this Conference to invite 
thereto three delegates from each State Bar 
Association and two delegates from each Local 
Bar Association. 





The Comparative Law Bureau will hold its 
session on Tuesday, August 27, 2 P. M., in 
the lattice room, Hotel Statler. 


The Secticn of Legal Education will hold its 
sessions in room A, mezzanine, Hotel Statler. 
There will be two sessions of the Section on 
Tuesday, August 27, 3 P. M. and 8 P. M. A 
third session will be held on Wednesday, Au- 
gust 28,3 P.M. 


The Judicial Section will hold its session on 
Wednesday, August 28, 2 P. M., in the as- 
sembly hall, Hotel Winton. 


The Section of Patent, Trade-Mark and 
Copyright Law will meet on Wednesday, Au- 
gust 28, 3 P. M., in the lattice room, Hotel 
Statler. 





BAR ASSOCIATION MEETINGS FOR 1918— 
WHEN AND WHERE TO BE HELD. 





American—Cleveland, Ohio, Hotels Winton 
and Statler; August 28, 29 and 30. 
Minnesota—Faribault, August 13, 14 and 15. 
North Dakota—Bismarck, August 8 and 9. 
Ohio—Cleveland, August 26 and 27. 
Oregon—Portland, November 19 and 20. 
Tennessee—Chattanooga, August 7, 8 and 9. 


EVADING SOLDIERS’ AND SAILORS’ CIVIL 
RELIEF ACT. 





A very important suggestion by Mr. Sam- 
uel Rosenbaum of Philadelphia in a letter to 
the Legal Intelligencer (Philadelphia) is 
worthy of a wider circulation. Mr. Rosenbaum 
says: 


“Having had the privilege of assisting the 
Judge Advocate General of the Army in draft- 
ing the Soldiers’ and Sailors’ Civil Relief Act 
of March 8, 1918, I am interested in observing 
that a general effort is being made to evade that 
part of the act which prohibits the eviction of 
the dependents of soldiers and sailors from 
their dwellings. This is done by inserting in 
all leases a typewritten or printed paragraph 
by which the lessee waives the benefits of 
this act and of any other stay laws. 


I think that, for the information of landlords 
and constables, as well as for the peace of 
mind of men in the service, whose dependents 
may be obliged to sign such a lease, it should 
be pointed out that such a waiver clause will 
not set aside the provisions of the Federal 
Act. The act contains a penal clause, which 
is section 300 (3); this makes it a misdemeanor 
for any person to take part in any eviction 
contrary to the terms of the act.” 


YIM 











YIM 
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BOOK REVIEW 





VAN WAGENEN ON INTERNATIONAL MIN- 
ING LAW. 


~ 





This book is by Theo. F. Van Wagenen, presi- 
dent and general manager of the American 
Potash Company, of Denver, and is really a 
compilation of comparative laws on the subject 
of mining. 


The author pays particular attenticn to the 
subject of prospecting and the rights of 
those who discover veins of ore. The work 
seems to be very well done. The author opens 
with the history of mining law previous to the 
discovery of America, giving the ancient Ger- 
man and Spanish mining laws and customs. 
He then makes a compilation of the mining 
laws of all the countries of the world, afford- 
ing opportunity for easy comparisons. After 
setting forth the various statutory provisions 
he makes some comparisons for the benefit 
of legislators. 


The author first takes up the subject of the 
prospector and his value to the state. He then 
discusses the subject of extralateral rights. 
Another chapter deals with the controverted 
subject whether the discovery of.ore shall be 
fixed as a prerequisite to a valid location. 
Chapter 16 treats of the question whether it 
is better to give a miner a leasehold or a fee 
simple title. Following that the author dis- 
cusses the subject, whether prospecting 
should be licensed or whether the prospecting 
areas should be definitely fixed or not. These, 
and other subjects, make the book valuable, 
not only to the prospector, but to others en- 
gaged in opening new mines, and to legisla- 
tors in mining states who desire to bring the 
legislation of their states to the highest at- 
tainable excellence. 


Printed in one volume of 342 pages; bound 
in flexible cloth; and published by the McGraw- 
Hill Book Company, New York. 








BOOKS RECEIVED. 





International Mining Law. By Theo. F. Van 
Wagenen, E. M., President and General Man- 
ager the American Potash Co., Denver, Col.; 
member American Mining Congress. McGraw- 
Hill Book Company, Inc., New York. 1918. 
Price, $3.50. Review in this issue. 





HUMOR OF THE LAW. 





In the matter of picturesque expression there 
is no one to excel a bright Hibernian. 
A judge was questioning an Irishman at a 


_ recent trial. 


“He took you by the throat and choked ‘you, 
did he?” asked the judge. 


“He did, sorr,” said Par. “Sure, sorr, he 
squazed me throat till I thought he would make 
cider out of me Adam’s apple.”—Milwaukee 
News. 


A judge was holding court at one time, and 
an Irishman sat in the audience, a man whose 
mirth and whose voice were considerably larger 
than his resolution. And at different times he 
had broken into the proceedings with very un- 
becoming laughter. After having been warned 
a time or two and told that if he persisted in 
it he would be fined for contempt of court, a 
final outburst from the gentleman caused him 
to be called before the court and fined for con- 
tempt. The judge asked him if there was any- 
thing he wanted to say, and he said, “Your 
Honor, I would like to ask a question.” “Sure- 
ly you may ask a question.” “Can a man be 
fined for tinkin’?” “No. a man cannot be fined 
for thinking.” “Then I want to say, your 
Honor, that I am tinkin’ you are a damned old 
bald headed rooster.” 


Justice Craig, of Illinois, said, last year: 

“To have the position of honorary chairman 
of the judicial section of the Illinois State Bar 
Association is a clear case of having greatness 
thrust upon one. He has nothing to do and is 
expected to have little to say, and it is a very 
pleasing position, in that way. 


“In my early experience in practicing law I 
was engaged to try a case down in the country. 
I went to the station nearest this place, and 
the brother of the man who had engaged me 
met me with a horse and buggy. We started 
out for the scene of this law suit, before a 
country justice of the peace. I was willing to 
earn my fee, and commenced to find out what 
I could as to what this case was about. The 
man answered only in monosyllables. I kept 
questioning him. Finally he got impatient. 
‘Oh,’ he said, ‘you don’t have to know any- 
thing about that case, we just wanted a lawyer 
to come down here, just to have a lawyer. The 
justice is fixed, and if there is a jury it will 
be fixed, and the case will be decided in our 
favor anyway,—we just wanted a lawyer here.’ ” 
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1. Adverse Possession—Prescription—An ex 
parte order or judgment, sending heirs or lega- 
tees into possession of an estate, is not, and does 
not purport to be, a transfer of title, and cannot 
serve as a basis for the prescription of 10 years 
acquirendi causa.—Tyler v. Lewis, La., 78 So. 477. 


2. Animals—Evidence.—Where plaintiff was 
bitten by a horse, it was error to admit in evi- 
dence an ordinance making it unlawful to per- 
mit horses to be upon the sidewalk, where it 
was not shown that plaintiff would not have 
been bitten, had the horse been in the street 
alongside the curb.—Cooley v. Barrett, N. Y., 
170 N. Y. S. 360. 
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3. Army and Navy—Enlistment.—Indictment 
charging that defendant said “Louis Seimers was 
wounded and should be dead long ago,” that 
Seimers was a soldier wounded in service of 
United States, did not state an offense under 
Laws 1917, c. 463 (Gen. St. Supp. 1917, §§ 8521—1 
to 8521—6), making it unlawful to discourage 
enlistment in armed forces of United States.— 
State v. Spartz, Minn., 167 N. W. 547. 


4. Attorney and Client—Lien.—That adminis- 
tratrix had resigned and another been appointed, 
who was not substituted as a party, did not 
affect the attorney’s lien in action for death of 
deceased, and settlement with such latter admin- 
istratrix with knowledge of lien did not defeat 
lien.—Leary v. New York Cent. R. Co., N. ¥., 170 
N. Y. S. 366. : : 








5. Bailment—Lien.—Where a garage is sold 
and the buyer in taking possession of the garage 
comes into possesion of an automobile held by 
seller to protect a lien for repair charges, the 
buyer gets no right to the lien on such automo- 
bile, unless the lien claimed has been assigned 
to him by the seller.—White v. Texas Motorcar 
& Supply Co., Tex.,\203 S. W. 441. 

6. Bankruptey—<Act of.—Where property con- 
veyed by alleged bankrupt largely exceeded 
debts discharged or assumed by grantee, con- 
veyance must be deemed .act of bankruptcy, 
and intended to hinder and delay petitioning 
creditor, whose claim was not assumed, though 
grantee, as part of consideration, executed and 
secured approval of bond superseding, for pur- 
poses of appeal, judgment in favor of petition- 
ing creditor.—Morrison v. Rieman, U. 8. C. C. A, 
249 Fed. 97. 

7. Discharge.—That bankrupt fraudulently 
transferred property more than four months 
prior to filing of petition is no ground for op- 
posing his discharge.—Gill v. White, U. S. C. C. 
A., 249 Fed. 50. 

8. Discharge.—Failure to apply for a dis- 
charge in bankruptcy has same effect as if dis- 
charge in that proceeding had been denied.— 
Horner v. Hamner, U. S. C. C. A., 249 Fed. 134. 


9. Preference.—It is not sufficient to render 
preferential the taking of security or receiving 
payment from bankrupt that the creditor may 
have had a suspicion as to his solvency.—Bank 
of Commerce v. Brown, U.S. C. C. A., 249 Fed. 37. 


10. Schedules.—Filing of schedules in bank- 
ruptcy by one member of a firm is not conclu- 
sive adjudication against another, who did not 
participate, but whose membership in firm was 
subsequently established.—Horner vy. Hamner, 
U. S.C: C. A., 249 Fed. 134. 


11. Banks and Banking—Misapplication.—As 
evidence that president’s overdrafts on bank 
were made with intent to misapply its funds, 
it may be shown that bank was insolvent, be- 
cause its assets were worthless notes used by 
president in connivance with cashier and an- 
other director to give him fictitious credit.— 
Union Nat. Bank v. United States Fidelity & 
Guaranty Co., La., 78 So. 582. 

12. -Presumed Knowledge.—A bank will not 
be charged with presumed knowledge of facts 
which can only be presumed to be known to one 
of its officers merely because such officer is also 
an officer of another corporation.—Muschelwicz 
v. Tidrick, S. D., 167 N. W. 499. 


13. Principal and Agent.—An officer of a 
bank, without express authority from the direc- 
tors, has no power to bind the bank by an 
accommodation indorsement or guaranty.—Wag- 
ner v. Central Banking & Security Co., U. S C. 
Cc. A., 249 Fed. 145. 

14. Bills and Notes—Renewal.—wWhere the 
maker of renewal notes had knowledge of want 
of consideration or fraud in the original notes 
at the time of their execution, he cannot urge 
such defenses in a suit on the notes.—Muschel- 
wicz v. Tidrick, S. D., 167 N. W. 499. 

15. Brokers—Commissions.—Under bare con- 
tract to pay commission, “for trading my 615 
acres farm at H. for garage, at H.,” the agent 
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is entitled to commission on such 615 acres, 
although owner gave other land in addition, and 
made various arrangements as to incumbrances, 
without consulting agent.—Herr v. McConnell, 
Ind., 119 N. E. 496. 


16. Instructions.—Where broker, authorized 
to sell realty on certain terms, negotiated less 
favorable contract, which was entered into by 
owner on agreemnt that difference was to be 
paid out of broker’s commission, instruction that 
owner must pay full amount of commission while 
permitting broker to act as his agent held re- 
versible error.—Paulson v. Reeds, N. D., 167 
N. W. 371. 





17. Carriers of Goods—Delay.—Where carrier 
admitted unreasonable delay in shipment of saws 
which were not damaged, and there was no 
fluctuation of their market value, the shipper 
could recover only the reasonable rental value 
for the time of the unresonable delay.—New 
Orleans & N. E. R. Co. v. J. H. Miner Saw Mfg. 
Co., Miss., 78 So. 577. 

18. Carriers of Live Stock—Choice of Rates. 
—Stipulated difference in shipping rate affords 
a sufficient consideration to support contract 
for limited liability of carrier only where shipper 
has bona fide opportunity of making choice be- 
tween rates.—lIllinois Cent. R. Co. v. Mattingly, 
Ind., 119 N. E. 498. 


- 19.——Negligence.—Amount of damage sus- 
tained by shipper of cattle from carrier’s negli- 
gence in transit, plus 6 per cent interest from 
date of loss, is correct measure of shipper’s 
damage at date he recovers judgment against 
carrier.—International & G. N. Ry. Co. v. Reed, 
Tex., 203 S. W. 410. 


20.——Notice of Loss.—Shipper of live stock 
was not required to give written notice of loss 
within 10 days as specified by contract where 
extent and character of damage could not be 
ascertained within such time.—Bliss v. Southern 
Pac. Co., Cal., 172 Pac. 760. 


21. Carriers of Passengers—Ordinary Care.— 
Where motorman of street car driving slowly 
upon an intersection sees a runaway team sud- 
denly bearing down upon the car, he will not be 
held to the same degree of care, as he would 
étherwise be required to exercise, and is only re- 
sponsible for such a degree of care as an ordi- 
narily prudent person would have exercised.—Ft. 
Wayne & Northern Indiana Traction Co. v. Par- 
ish, Ind., 119 N. E. 488. 

22. Res Ipsa Loquitur.—A railway is not 
liable under the res ipsa loquitur doctrine for an 
injury to a passenger caused by the jerk or 
lurch of a train in coming to a stop, in the ab- 
sence of proof that such jerk was not neces- 
sarily incident to the stop.——Nashville, C. & St. 
L. Ry. v. Akin, Tenn., 203 S. W.- 329. 
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3. Commerce — Employe.—Plaintiff, injured 
while engaged in repairing a passenger engine, 
which before injury had been used exclusively 
in interstate commerce, and was so used after 
repair, held engaged in interstate commerce.— 
Kuchenmeister v. Los Angeles & S. L. R. Co., 
Utah, 172 Pac. 725. 

24. Interstate Transportation —Switchman 
making up freight train to run between North 
Carolina and Virginia was engazed in interstate 








commerce.—Gaddy v. North Carolina R. Co., N. ie 
95 S. E. 925. ie 


25. Constitutional Law—Classification.—That 
plaintiff was only person engaged in sulphur 
mining in Louisiana does not render invalid 
Act La. No. 145 of 1916, as classification wa 
general.—Union Sulphur Co. v. Reed, U. S. D. C., 
249 Fed. 172. 


26. Corporations—Insolvency.—Plaintiff, who 
claimed a corporation refused to deliver auto- 
mobiles stored in its garage, cannot, upon in- 
solvency and dissolution of the corporation, re- 
cover against directors personally, where they 
owed nothing on stock subscriptions, and where, 
as trustees after dissolution, they had no prop- 
erty of the corporation in their hands, unless 
they negligently continued to.hold automobiles 
after dissolution, and then only for such de- 
preciation as occurred after dissolution.—White 
v. Texas Motor Car & Supply Co., Tex., 203 S. W. 
441. 





Jurisdiction.—Where court appointing 
receiver of financially embarrassed corporation 
had jurisdiction of subject-matter and corpora- 
tion, stockholder cannot merely by virtue of his 
interest as such intervene and attack appoint- 
ment.—Scattergood v. American Pipe & Con- 
struction Co., U. S. C. C. A., 249 Fed. 23. 

28. Principal and Agent.—General manager 
of coal mining corporation is a general agent, 
and has implied authority to bind his principal 
by such contracts and modifications thereof as 
are reasonably necessary in conducting com- 
pany’s business.—Producers’ Coal Co. v. Mifflin 
Coal Mining Co., W. Va., 95 S. E. 948 

29. Covenants—Taxation.—A grantee of land 
who pays his grantor’s taxes thereon, but by 
mistake fails to pay taxes for the entire tract 
conveyed, and notifies the grantor that he has 
paid all taxes and demands reimbursement, 
held not estopped from ‘alleging in suit for 
breach of warranty that by mistake he had not 
paid the taxes on one tract separately assess- 
ed.—Shelton v. Johnston, W. Va., 95 S. E. 958. 

30. Damages—Evidence.—In action for in- 
juries sustained by plaintiff servant, where de- 
fendant railroad set up negilgence Of plaintiff 
in refusing to follow direction of physician, evi- 
dence respecting acts of plaintiff's mother in 
treating plaintiff's eye were properly excluded 
Kuchenmeister v. Los Angeles & S. L. R. Co., 
Utah, 172 Pac. 725. 

31. Measure of.—Measure of damages for 
perennial crop, as alfalfa, is difference between 
value of land with growing crop and its value 
after destruction of crop.—Anderson vy. Chi- 
cago, B. & Q. R. Co., Neb., 167 N. W. 5659. 

32.——Punitive. — Punitive damages should 
not be awarded where amount of compensatory 











damages is adequate to punish defendant, and, - 


where compensatory damages are not adequate, 
only such additional amount should be award- 
ed as taken with compensatory damages will 
be sufficient for, purpose of punishment.—Pen- 
dleton v. Norfolk & W. Ry. Co., W. Va., 95 S. 
E. 941. 

33. Death—Presumption of Care.—No aid is 
to be derived from resort to presumption of 
due care, where facts are such that if intestate 
had exercised such care he could have avoided 
collision at railroad crossineg.—Sohl vy. Chicago, 
R. Il. & PF. Ry. Co., Iowa, 167 N. W. 529. 7 

34. Deeds—Restrictions.—Where grantor sub- 
divided his lands and disposed of them to nu- 
merous grantees, and several deeds all con- 
tained restrictions, in nature of condition sub- 
sequent, allowing grantor to re-enter in event 
of breach, restriction must be deemed for ben- 
efit of several grantees and can be enforced by 
them though grantor had lost his right of re- 
entry.—Crocker v. Ingersoll Engineering & Con- 
structing Co., U. S. C. C. A., 249 Fed. 31. 

35. Eminent Domain—Public Use.— Any at- 
tempt to establish a ditch at a cost in excess 
of the assessed benefits is futile under Const. 
art. 1, § 13, forbidding the taking of private 
property for public use without compensation. 
—Alden v. Todd County, Minn., 167 N. W. 548. 

36. istoppel -— Jurisdiction. — Appellant may 
not say to appellate court that judgment of 
dismissal was on merits, and so final, to give 
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appellate court jurisdiction, and also say that 
petition was not rightfully dismissed on merits, 
but that she should have been allowed to dis- 
miss without prejudice.—Mollring vy. Mollring, 
Iowa, 167 N. W. 524. 

37. Executors and Administrators—Distribu- 
tion.—Shares.- of deceased beneficiaries under 
trust are distributable to their administrators, 
and in suit by surviving beneficiary question 
whether shares of such deceased beneficiaries 
descended to survivors need not be determined. 
—Alexander v. Fidelity Trust Co., U. S. C. C. A, 
249 Fed. 1. 

38. Fraud—Representation of Fact.—Repre- 
sentation that a stock of goods exchanged for 
plaintiff's realty was of a certain value held, 
under the circumstances of exchange, to be a 
representation as to a fact, and not a mere 
expression of opinion or trade talk.—Schmidt 
v. Thompson, Minn., 167 N. W. 543. 


39. Frauds, Statute of—  Parol Contract. 
Payment of purchase price does not take verbal 
contract for sale of lands out of the statute of 
frauds (Gen. St. 1915, § 4889), nor will pay- 
ment of consideration in services take the sale 
out of the statute, if value of services may be 
compensated in money.— Engelbrecht v. Her- 
rington, Kan., 172 Pac. 715. 


40. Fraudulent Conveyance— Husband and 
Wife.—Upon accounting to a creditor by a wife 
as innocent transferee of shares of stock fraud- 
ulently transferred by her husband, where notes 
of husband were during his lifetime secured by 
pledge by the husband and wife of policy on 
husband's life in which the wife was bene- 
ticiary, and no right was reserved to change 
beneficiary, and the notes were satistied from 
proceeds of policy after husband’s death, wife 
was entitled to credit for such. payment.—El- 
ledge v. Sumpter, Tenn., 203 S. W. 346. 


41. Gas—Explosion.—Where gas company in- 
stalled meter where plaintiff résided, and turn- 
ed on gas, Or permitted it to be turned on, 
without inspecting piping, company was liable 
for injuries to plaintiff from explosion of gas, 
which had escaped from uncapped pipe installed 
by plumber employed by owner of house.— 
ge or v. Cohoes Gaslight Co., N. Y., 170 N. Y. 

42.——Publie Service Corporation.—In view of 
Gen. St. 1915, § 8358, courts have no jurisdic- 
tion to appoint receivers to regulate rates of 
public service corporations, and neither the 
courts nor the receivers can change legal rates 
of gas company without the consent of Public 
Utilities Commission.— State v.* Independence 
Gas Co., Kan., 172 Pac. 713. 

43. Husband and Wife — Agency.— Where a 
principal authorized his wife as his agent to 
purchase household furniture on credit, and in 
doing so it was necessary that she contract 
with mortgagee to insure the property, the mak- 
ing of such agreement was within the scope 
of her authority.—Mosley v. Stratten, Tex., 203 
Ss. W. 397. 

44.——-Community Property. — Presumption 
that property acquired during marriage is com- 
munity property may not, as to bona fide pur- 
chasers for value without notice, be rebutted 
by parol evidence.+-Crawford v. Gibson, Tex., 
203 S. W. 375 

45. Indemnity—Obvious Risk.—Where plain- 
tiff chauffeur had operated defendant’s automo- 
bile through various parts of state before ac- 
cident, danger of running down a pedestrian be- 
cause of defective brakes was an obvious risk 
which plaintiff assumed, and defendant was 
not bound to indemnify him for expenses in de- 
fending a prosecution for reckless driving.— 
Plasikowski v. Arbus, Conn., 103 Atl. 642. 

46. Indictment—Sufficiency.—Indictment, con- 
taining in general charge of practicing medi- 
cine without a license, in violation of Gen. St. 
1913, § 4981, not following statutory language, 
but stating specific acts, deemed to state a vio- 
lation of statute, if facts following charging 
part showed a violation, was sufficient.—State v. 
Rolph, Minn., 167 N. 

47. Injunction—-Remedy.—Where ingredients 
of which medicine was composed for physician 
under his prescription by pharmacists were of 





everyday use, physician did not have exclusive 
right to prohibit others, as the pharmacists, 
from using same combination.—Brunson y. Rein- 
berger & Collier, Ark., 203 S. W. 269. 


48.——Remedy at Law.—As suit in state court 
Was necessary to enforce Act La. No. 145 of 
1916, imposing license taxes on business of 
mining sulphur, complainant, which was en- 
gaged in that business, had adequate remedy at 
law, and was not entitled to have enjoined en- 


forcement of act on ground that greater part 
of sulphur mined was sold in interstate and 
foreign commerce.—Union Sulphur Co. v. Reed, 


U. S. D. C., 249 Fed. 172. 


49. Insurance—Accident.—A taxicab company 
held a common carrier, within an accident pol- 
icy providing for double liability for injuries 
sustained while on a public conveyance provided 
by a common carrier.—Anderson v. ee & 
teal Co. of New York, N. Y., 170 N. Y. S. 


50. False Representations.—In absence of 
statute to contrary, false representations in 
application for insurance, which applicant war- 
rants to be true, avoid policy, without reference 
to their materiality Modern Order of Praetori- 
ans v. Davidson, Tex., 203 S. W. 9. 


51. Insurable Interest.—A manufacturing 
company has an insurable interest in the life 
of its general manager, who is its guiding spirit 
and largely carrying on its business.—Wurz- 
yO New York Life Ins. Co., Tenn., 203 S. 

- 332. 











52. Sole Ownership.— Where insured and 
his son and daughter purchased property on 
contract, and the son and daughter executed 
quitclaim deeds, before deed from seller was 
made, the simultaneous passing of title from 
seller to insured and his son and daughter and 
from them to insured did not change the char- 
acter of insured’s title from sole and uncon- 
ditional owhership.—Georgia Home Ins. Co. v. 
Bennett, Ark., 203 S. W. 27 

53. Statutory Construction.—In view of 
Code Pub. Civ. Laws, art. 23, §§ 185, 220, and 
under section 219 (volume 3), plaintiffs could 
not recover compensation for services in caus- 
ing workmen’s compensation insurance to be 
placed with defendant .insurance company, 
where, when services were rendered, plaintiffs 
were not agents of defendant, nor licensed as 
insurance brokers.—Goldsmith v. Manufacturers’ 
— Ins. Co. of New Jersey, Md., 103 Atl. 
627. e 

54. Internal Revenue — Taxation.—The only 
limitation on the power of Congress in the im- 
position.of excise taxes, such as those imposed 
on corporations, is that they be uniform 
throughout the United States, and by that is 
gy a = uniformity.—Camp Bird 

. Howbert, U. S. C. C. A., 249 Fed. 27. 

‘BB. “Intoxieating Be Aba pinta el Trans- 
portation.—Under Act March 3, 1917, § 5, it is 
unlawful for interstate carrier to transport for 
beverage purposes intoxicating liquors from 
without the state into Texas county which had 
adopted prohibition, Rev. St. Tex. 1911, art. 5757, 
declaring sale, etc., within prohibition territory 
of liquors with intent to violate law to be an 
offense.—McAdams v. Wells Fargo & Co. Ex- 
press, U. S. D. C., 249 Fed. 175. 

56. Landlord and Tenant—Breach of Cove- 
nant.—Breach of condition or covenant with 
right of re-entry does not ipso facto work 
torfeiture of lease, but merely subjects grantee 
or lessee to liability to have torfeiture declared 
at lessor’s option.—Porto Rico Ry., Light & 
Power Co. vy. United States, U. S. C. C. A., 249 
Fed. 16. 

57.—Agricultural Lands.—Under Rem. Code 
1915, § 813, providing that tenants of agricul- 
tural lands holding over more than 60 days 
after expiration of term without demand or no- 
tice to quit, may hold over for another year, 
an oral notice before the termination of the 
lease is sufficient to support an unlawful de- 
tainder ’ action.—Smeltzer v. Webb., Wash., 172 
Pac. 750. 

58. Libel—Candidate for Office.—In action for 
libel by publishing that plaintiff, incumbent of 
office and candidate for re-election, was not 
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citizen when citizenship was requisite for eligi- 
bility, punitive damages were allowable, where 
publication was reckless or malicious.—Mac- 
Innis v. National Herald Printing Co., Minn., 
167 N. W. 550. 


59. Limitation of Actions — Acceleration of 
Debt.—Where acceleration clause provides that 
on default the mortgagee may declare whole 
debt due, the entire amount does not become 
due on failure to pay an installment note so as 
to start statute of limitations (Comp. Laws 
1913, § 7374) against action to foreclose with- 
out declaration to that effect by holder.—Mc- 
Carty v. Goodsman, N. D., 167 N. W. 503. 


60. Malicious Prosecution—Probable Cause.— 
In prosecution by private individual before jus- 
tice of the peace, discharge of defendant with- 
out participation of public prosecutor, or trial 
or finding on merits, is no evidence of want 
of probable cause for filing complaint.—Snide 
v. Smith, Neb., 167 N. W. 573. 


61. Mandamus—Appeal and Error.—A _ writ 
of mandamus will not be granted to require 
a District Judge to correct alleged errors oc- 
curing on the trial of a cause, where they 
can be brought up for review by appeal.—In re 
Duncan, U. 8S. C. C. A., 249 Fed. 155. 


62. Remedy.-—City fireman under civil serv- 
ice, by reason of indirect interest in establish- 
ment of double platoon system, shortening his 
hours, may maintain mandamus to compel the 
inauguration of such system, voted for by citi- 
zens and refused by council on ground of lack 
of funds.—State v. City of Everett, Wash., 172 
Pac. 752. 


63. Remedy. — Mandamus is appropriate 
remedy to compel recalcitrant officer to per- 
form merely ministerial duty. which law re- 
quires.—Cain v. Burroughs Adding Mach. Co 
Ky., 203 S. W. 315. 


64. Master and Servant—Assumption of Risk. 
—Switchman, with 11 years’ experience, familiar 
with yards, knowing location of guard rail, and 
that cars had been kicked toward him at rate 
at 15 miles an hour, and who stepped between 
rail and guard rail, was caught, and injured, 
assumed the risk.—Gaddy v. North Carolina R. 
Co., N. C., 95 S. E. 925. 


65. Federal Employers’ Liability Act.—An 
express company is a carrier by railroad, with- 
in section 5 of federal Employers’ Liability Act; 
hence an agreement between company and its 
messenger that there could be no recovery by 
messenger for injuries sustained while travel- 
ing on any railroad is invalid.—Taylor v. Wells 
Fargo & Co., U. S. C. C. A., 249 Fed. 109. 

66. Fellow Servant.—Where chauffeur, do- 
ing master’s work in garage, was injured by 
explosion of percussion cap brought in by an- 
other chauffeur, his fellow servant, with which 
latter was experimenting, injury did not arise 
out ‘of first chauffeur’s employment, within 
Workmen’s Compensation Law.—Laurino v. 
Donovan, N. Y., 170 N. Y. S. 340. 

67. Insurance.—Employers’ Liability Act is 
not invalid as making employe, without his con- 
sent, a party in a contract entered into by 
employer with an insurance company, as the 
amploye is thereby. given additional security, 
and as under express provision of section 41 
nullity of such provision as to contract would 
not nullify entire act.—Boyer v. Crescent Pa- 
per Box Factory, La., 78 So. 596. 

68. Non-Suit.—In an action by experienced 
section hand, where there was evidence that he 
was injured while getting on a motor propelled 
car going six or seven miles per hour in obedi- 
ence to an order of his foreman, the court 
properly refused to non-suit the laintiff.—Ware 
v. Southern Ry. Co., N. C., 95 S. E. 921. 

69.——-Obvious Risk.—Where plaintiff chauf- 
feur had operated defendant's - automobile 
through various parts of state before accident, 
any defect in brakes was as obvious to plain- 
tiff as:defendant, and defendant owed no duty 
to warn.—Plasikowski v. Arbus, Conn., 103 Atl. 

42. 

70. Physical Disability—That employe in- 
jured in service arising out of and incidenta! 
to his employment was then afflicted with a 


























dormant disease would not defeat compensation 
under Employers’ Liability Act for injury which 
added to disease, superintenduced physical dis- 
ability.—Behan v. John B. Honor Co., La., 78 
So. 589. 


71.-—Respondeat Superior.— Where it was 
duty of defendant’s automobile driver to take 
a certain employe home each evening, and one 
evening, on arriving home, the employe di- 
rected the driver to take a certain person to 
her home, defendant was not liable for injuries 
to a pedestrian, although the accident occurred 
on the route that the driver would have gone 
in any event in taking the car to the garage. 
—Clawson v. Pierce-Arrow Motor Car Co., N. Y., 
170 N. Y. S. 310. 


72. Workmen's Compensation Act.—Plain- 
tiff, an employe injured while engaged in sort- 
ing time cards in cost and pay roll department 
of defendant’s camera and supply factory, was 
within Workmen’s Compensation Law, § 2, group 
23, as to hazardous employment.—Joyce v. East- 
man Kodak Co., N. Y., 170 N. Y. S. 401. 

73. Meehanies’ Liens—Original Contractor. 
Under Gen. St. 1902, § 4138, providing that ‘it 
unpaid balance of contract price is insufficient 
to satisfy claims of subcontractors, the same 
shall be distributed pro rata, and allowing owner 
credit for payments made in good faith to orig- 
inal contractor before receiving notice of liens, 
where part of balance is paid after notice by 
one subcontractor, such subcontractor and the 
others who serve their notices thereafter are 
entitled to a pro rata distribution of the unpaid 
balance, leaving the owner liable to the sub- 
contractor first serving notice for the amount 
still due on his claim not exceeding the amount 
of the improper payment.—Stone v. Moomjian, 
Conn., 103 Atl. 635. 


74. Mines and Minerals—Tenantability Gen. 
St. 1902, § 4045, providing that, where a “tene- 
ment” becomes unfit for occupancy, tenant is 
not liable for rent while premises remain un- 
tenantable, refers only to buildings, and does 
not excuse tenant of mining property from pay- 
ing rent upon destruction of buildings, where 
property is not rendered unfit for extraction of 
ore.—Tungsten Co. of America v. Beach., Conn., 
103 Atl. 632. 

75. Mortgages—Pleading and Practice. —In 
action by heirs of mortgagor to have defendant 
mortgagee to whom mortgagor had given a deed 
to part of property covered by mortgage de- 
clared a trustee, where answer did not allege 
that defendant bought for full value, ete., and 
tendered no issue to that effect, court properly 
directed a statement of account and reconvey- 
ance upon payment of balance due on mortgage 
debt.—Cole v. Boyd, N. C., 95 S. E. 778. 

76. Municipal Corporations—Negligence —Al- 
legations that defendant carrier negligently 
stopped its car on a street intersection, and 
that another defendant negligently allowed a 
broken pole to remain in his wagon, which 
broke and caused team to run away and run 
into car and injure a passenger who would not 
have been injured except for the fault of each 
in so doing, sufficiently charged individual de- 
fendant with concurring negligence.—Ft. Wayne 
& Northern Indiana Traction Co. v. Parish, Ind., 
119 N. E. 488. 

77.—Sidewalks. — A notice to a town that 
“while walking along the sidewalk or sidepath 
on the north side of Hartford road near the 
James Loomis place, so-called, I stepped into 
a guily * * * in existence at that place for 
several months,” was sufficiently definite as to 
place of injury, under Gen. St. 1902, § 2020, 
as amended by Pub. Acts 1909, c. 168, in view 
of Act March 28, 1917 (Pub. Acts 1917, c. 66).— 
Schmidt v. Town of Manchester, Conn., 103 Atl. 
654. 

78 Physicians. and Surgeons — Practice of 
Medicine.—Act of one styling himself a doctor, 
in receiving and examining a patient, diagnos- 
ing his disease and recommending an operation, 
though prescribing no drug or administering 
no specific treatment, is practicing medicine 
within Gen. St. 1913,, § 4981.—State v. Rolph, 
Minn., 167 N. W. 653. 

79. Principal and Agent—Ratification.—If a 
principal knew that his agent had purchased 
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furniture agreeing with the mortgagee to in- 
Sure the same for mortgagee’s benefit, or by 
the exercise of ordinary diligence he could 
have known it, he will be held to have ratified 
the agreement.—Mosley v. Stratton, Tex., 203 
Ss. W. 397 5 
80. Railroads—Fences.— Corporation operat- 
ing electric street railway and transporting 
passengers and freight and having a line 
through an agricultural region outside a mu- 
nicipality along a private right of way, is a 
“railroad” required to fence its track within 
Rev. Laws 1910, § 1435.— Muskogee Electric 
Traction Co. v. Doering, Okla., 172 Pac. 793 


81. Look and Listen.—Driver of motor 
truck, having unobstructed view of train for 
distance of over 1,000 feet from time of reach- 
ing point about 230 feet from track, was guilty 
of such negligence that his administrator could 





not recover for death resulting from collision 
at crossing.—Sohl v. Chicago, R. I. & P. Ry. Co., 





Iowa, 167 N. W. 629. 
82 Look and Listen.—Where passenger in 


vehicle crossing railread track said nothing and 






did nothing and looked neither up nor down 
track before horse was started across by driv- 
er, such passenger was not negligent per se, 
and his acts did not justify conclusion as mat- 
ter of law that he failed to use due care.— 
llardi v. Central California Traction Co., Cal., 

Pac. 763. 
3——Positive Testimony.—If there is any 
able presumption that a railroad engi- 











r saw a hand car on the track in time to 
stop, in that the track was straight and unob- 
structed for 465 feet, it was overcome by his 
positive testimony that he was not looking. 
whether the jury believed him or not.—Arm- 
strong v. Denver & R. G. R. Co., Mo., 203 S. W 
246. 

&4 Release—Confidential Relation. — Advice 
of physician of railroad to settle, or his false 
representations as to extent ol injuries, are 
not grounds for setting aside release, where 
physician had nothing to do with optaining re- 
lease s, and claim agent did not k wingly take 
advantage of injured person's confidence in 


physician.—Chicago, R. L. & P. Ry. Co. v. Tay- 


lor, Tex., 203 S&S W. 90 
&5 Sales—Breach of Contract.—In action for 
for breach of contract to buy flour 
defendant admitted execution of the con- 
pleading that it was not to become effec- 
flour already bought proved satisfac- 
error to submit to the jury the issue 
contract was made.—Sheffield-King 
Sorg, Ky., 203 5. W. 300. 
livery Where buyer of two cars of 
when it made purchase, understood 





tract, 


tive until 
tory, it was 
whether the 
Milling Co. v 

&6.——Des 
eott 








n seed, 





there was no uniform size of cars used in ship- 
ping cotton seed, it should have stipulated 
amoun per car or size of car if it wished to 


limit quantity of seed per car.—Beaumont Cot- 





ton Oil Mill Co. v. Saunders, Tex., 203 S. W 
372 

87 Seamen — Fellow Servant.— Under S5Sea- 
men’s Act, first officer of vessel is not deemed 
fellow servant, and owner is liable where gear 
gave way, either ; result of owner's failure 
to furnish oper gear or failure of first officer 
to replac« after it became insafe by rea- 
son of exposure to weathe Corrado v. Peder- 





sen, U. S. D. C., 249 Fed. 165. 


88 Specific Performance—Contract.—-Contract 


to purchase 64,000 acres of land, price of 3,754 
acres, worth about 25 per cent of whole, to be 


specifically 
United 


cannot be 
Davila vy. 


ascertained by arbitration 
enforeed in whole or in part.- 
Fruit Co., N. J., 108 Atl. 519 





89. Street Railroads Look and Listen 
Where evidence showed that plaintiff, struck 
by defendant’s car while crossing track in auto- 
mobile, had full opportunity to see car if 
had looked at proper time, and could have 
stopped, court properly ruled as matter of law 
that plaintiff was guilty of contributory negli- 
gence.—Entwistle v. Rhode Island Co., R. L, 103 
Atl. 625. 

90. Telegraphs and Telephones—Police Pow- 
er.—Conceding that a county can, under police 
power, requite a telephone company to pay 





pole rent to defray expenses of supervision and 
inspection, an order of county court making 
payment necessary only on failure to comply 
with certain requirements could not be con- 





by County v. Cumberland Telephone & Tele- 
graph Co., Tenn., 203 S. W. 342 


91. Trusts — Laches—Eighteen years’ delay 
by complainants in suing defendant, executor 
of their father’s estate, to compel accounting 
in trust of which the father was trustee, held 
not to amount to laches, complainants by other 
proceedings and demands having advised de- 
fendant of their claim.—Alexander v. Fidelity 
Trust Co., U. S. C. C. A., 249 Fed. 


92. Wendor and Purchaser—Defect in Title.— 
Though purchaser relied on its own title exam- 
ination when it contracted, and there was no 
fraud or misleading by vendor, yet action for 
damages on account of vendor’s inability to con- 
vey title as agreed cannot be defeated, unless 
purchaser knew of defect when it contracted.— 
Crocker vv. Ingersoll Engineering & Construct- 





me Co. U. 2B CC. ©. A, 349 Fed: 31. 

93. Purchase Money. — Requirement that 
vendor show perfect title from the common- 
wealth does not apply where he sues for the 


purchase money due under an executed contract 
with covenants of warranty and the vendee 
3 has not been distributed asks 


possession 





cission on the ground of defective title and 
non-residency of the vendor.—-Vaughan v. Wells, 
Ky., 203 8S. W. 191. 

94.—Rescission.— Where the parties have 
contracted for a sale of land with “good and 
sufficient wararnty title’ doctrine that “buyer in 


possession cannot rescind for alleged defect in 


title conveyed to him, save in case of eviction 
does not apply—nor does Civ. Code, art. 2462, 
apply.—Ti albot New Orleans Land Co., La., 
78 So 953 

Waters and Water Courses—Easement. 


gation ditch being an 





of way for irri 








¢ me p.”” as used in contract and 

decree, rights im irrigation ditch and 

water, means ownership of the easement, but 

not of the subservient land.—Little-Wetzei Co 
Lincoin, Wash., 172 Pac. 746. 


96. Wills—Children.—Under a will devising 





estate to four children, their share in case of 
death without issue to go to survivor, held, 
that last survivor took, whole share of brother 
dying without issue, though sisters predeceased 
brother. and both left issue.—Robertson vy. An- 
drews, N. C., 95 S. E. 892. 

97.- or matvustren. =~ 2 provision in a will, 
whereby testator devised property to go to his 
wife and two daughters for the life of the wife, 
end thereafter to his two daughters and their 
children, construed to mean that each daughter 
was to get an undivided one-half interest fo 





life, with remainder in each share to go to 
the children of that daughter, and the daugh- 
ters taking severally, no cross-remainder could 
by implication —-Eskridge y Deweese, Ky., 
Ww. 19 

98.——-C onti ngency of Death.—A will, provid- 
ing that, “in the event of the death of C.,, the 
income of the investments is to be divided be- 
tween his children * * * under the same condi- 
tions,” held to provide for the contingency of 
C.’s death either before or after death of testa- 
tor.—Holmes Connecticut Trust & Safe De- 

posit Co., Conn., 193 Atl. 640 
99 — Election.—Where beneficiary under will 
of one who was trustee elected to take be- 
quest, which will stated should be in full pay- 
ment of any demands for which testator was 


ustee, such binding on 
t compel testator’s 


and she cannot 
account for trust property in his 
Trust Co. U. & 


Fidelit 


liable as tr election is 
veneficiary, 
executor to 
al —Alexander vy. 
Cc. C. A., 249 Fed. 1 

100 Intention.—W here 
eled and om d to house, 
ment building, so arranged 
one anartane nt was situated on 
the other, testator, in devising 
ises’’ to son and Jatter to daughter, held to have 
intended daughter to take her property sub- 
ject to easement of the chimney.—-Stoneman 
vy. Breitenstein, N. Y 





had remod- 
a two-apart- 
chimney of 
the premises of 
former “prem- 


testator 
making it 
that the 
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